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PER CURIAM.

Ronnie Johnson appeals the District Court’s order granting appellees’ motion to

dismiss his complaint.  In a complaint dated January 12, 2004, Johnson alleged that in

October 2001, he was assaulted by several prison guards at the State Correctional

Institution at Huntingdon, Pennsylvania.  He further alleged several acts by appellees

which he contended were done in retaliation for his complaining about the October 2001

incident and for the investigation that followed.  Appellees filed a motion to dismiss and

argued that the assault claim was time-barred and any timely claims were unexhausted. 

The District Court granted the motion and dismissed the complaint.  Johnson filed a

timely notice of appeal.

We have jurisdiction pursuant to 28 U.S.C. § 1291 and exercise plenary review

over the District Court’s order granting appellees’ motion to dismiss.  Gallo v. City of

Philadelphia, 161 F.3d 217, 221 (3d Cir. 1998).  Johnson argued that his assault claim

was not time-barred because the final appeal of his grievance concerning that incident

was not denied until March 2002.  Neither the Magistrate Judge nor the District Court

addressed Johnson’s argument that the limitations period should be tolled.  In declining to

dismiss the appeal pursuant to 28 U.S.C. § 1915(e)(2)(B), a motions panel of this Court

requested that the parties address this issue.

In their brief on appeal, the appellees concede that the statute of limitations was

tolled while Johnson pursued his administrative remedies and that his complaint was
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timely.  With respect to the retaliation claims, appellees concede that Johnson was not

required to demonstrate compliance with the exhaustion requirement and that they bear

the burden of proof on this issue.  See Ray v. Kertes, 285 F.3d 287 (3d Cir. 2002).

Accordingly, we will vacate the District Court’s order and remand the matter to the

District Court for further proceedings.  Johnson’s motion for injunctive relief is denied.
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